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Economic Substance Legislation in the British 
Virgin Islands 

The Economic Substance (Companies and Limited Partnerships) Act, 2018 (the ES Act) came into force on 1 
January 2019 requiring British Virgin Islands companies and limited partnerships that are tax resident and carrying 
out ‘Relevant Activities’ (as defined below) to demonstrate economic substance. The new legislation, which 
applies to existing and new BVI entities, was introduced to address the concerns of the EU Code of Conduct Group 
and the OECD Forum on Harmful Tax Practices regarding economic substance. Related legislative amendments 
have also been made to the Beneficial Ownership Secure Search System Act, 2017 (the BOSS Act) to enable 
economic substance reporting. 

The British Virgin Islands International Tax Authority (ITA), responsible for implementing, monitoring and 
enforcing the economic substance regime, issued revised Rules on Economic Substance in the Virgin Islands 
(the Rules) in February 2020, which were originally published in October 2019 to replace its initial guidance (the 
Economic Substance Code, also known as ‘the Code’). The revised Rules address comments received from BVI 
industry practitioners and the EU and OCED, and set out the ITA’s interpretation of the ES Act and the manner in 
which it will carry out its obligations under the legislation. 

This summary replaces our original release of 11 January 2019 and updates from 31 May 2019 and 16 July 2019 
(respectively) to provide a consolidated overview of the key aspects of the legislation and guidance. 

Classification of a resident ‘legal entity’ 

Legal entities are defined as being BVI companies and limited partnerships with separate legal personality, and 
foreign companies and foreign limited partnerships registered in the BVI under the BVI Business Companies Act, 
2004 or the Limited Partnerships Act, 2017, and that are resident in the BVI for tax purposes. 

Companies and limited partnerships resident for tax purposes in a jurisdiction outside of the BVI are classed as 
‘non-resident’, except for those claiming tax residency in jurisdictions included on the EU list of non-cooperative 
jurisdictions (also known as the ‘EU Blacklist’), and thus fall out of scope of the economic substance requirements. 

It should be noted that all BVI companies and all limited partnerships with separate legal personality, regardless 
of whether they are a ‘legal entity’ or carrying out a Relevant Activity, will need to make an annual report under 
the ES Act starting in 2020 regarding their compliance with economic substance requirements or providing 
evidence of tax residency outside of the BVI for the previous financial period.  
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Under the most recent amendment to the BOSS Act enacted to implement ES reporting, those entities previously 
exempt from beneficial ownership reporting obligations will now be required to report beneficial ownership 
information if they are conducting Relevant Activities (see below).  

Financial periods  

Under the ES Act, economic substance is assessed by reference to ‘financial periods’, usually a year in length. For 
entities in existence before 1 January 2019 the default first financial period starts from 30 June 2019. For all other 
entities, the first financial period starts on the day of incorporation or formation. However, a legal entity may 
apply to the ITA to alter its financial period, ie to bring it in line with its financial year end. 

A legal entity is required to demonstrate economic substance in the BVI for each financial period in which it 
engages in any Relevant Activity.  

Relevant Activities 

A legal entity is subject to the economic substance requirements if it conducts any of the following Relevant 
Activities: 

• banking business 

• distribution and service centre business 

• finance and leasing business 

• fund management business 

• headquarters business 

• holding business 

• insurance business 

• intellectual property business 

• shipping business 

Each of the above activities is defined in the ES Act and we have put together a summary table of the definitions.  

Tax residency outside of the BVI 

A legal entity carrying on a Relevant Activity during a financial period and that is tax resident in a jurisdiction 
outside the BVI but not on the EU blacklist for the whole duration of its financial period can be treated as exempt 
from the economic substance requirements. 

Investment Funds 

The Rules note that the business of being an investment fund is not a defined Relevant Activity, and thus falls 
outside the scope of the economic substance requirements in the same way as all other forms of business activity 
which are not specifically mentioned. However, if a legal entity carries on other activities besides being an 
Investment Fund, and those activities do constitute a Relevant Activity, the economic substance requirements will 
have to be fulfilled in respect of those other activities. For example, a fund may be carrying on holding company 
business if it only holds equity participations in other entities and only earns dividends and capital gains.  
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Such entities will be required to provide evidence of their tax status to support their claim. Where an entity makes 
such an application, the ITA has specified in the Rules, that the reasonable period in which to provide the 
applicable evidence is two years (inclusive of the financial period for which the entity has applied the treatment). 
This will assist those entities for whom their financial period spans two financial years. 

The Economic Substance Test 

In order to have economic substance in the BVI, a legal entity that falls under the ES Act, with the exception of a 
pure equity holding entity (see below), must be able to demonstrate that: 

(a) the Relevant Activity undertaken is directed and managed in the BVI  

(b) the core income generating activities are carried out in the BVI 

(c) taking into account the level of income generated from that Relevant Activity carried out in or from 
within the BVI, it has 

(i) an adequate number of full-time employees / personnel with appropriate qualifications in the BVI 

(ii) adequate physical assets or physical presence in the BVI (including maintaining a place of business)  

(iii) adequate operating expenditure incurred in or from within the BVI. 

Core income generating activities 

Core income generating activities (CIGA) are defined as activities that are being carried out in the BVI and are of 
central importance to the legal entity in terms of generating income. Depending on the Relevant Activity, the 
CIGA will differ. Marbury advises that each tax-resident legal entity carefully decipher which of its activities 
constitute as the core income generating ones, and to notify us when changing business activity so as to ensure 
that economic substance requirements have been duly considered. 

The Substance Test above may be satisfied in relation to a relevant activity if the legal entity outsources its BVI 
CIGA, in relation to that relevant activity, to a third-party within the BVI. The legal entity must, however, be able 
to prove that it is able to monitor and control the BVI CIGA being carried out. 

The Rules provide a non-exhaustive list of example CIGA for each Relevant Activity and we have included this in 
our summary table. 

 

Holding business - pure equity holding entities  

The definition of the holding business Relevant Activity is intentionally narrow; a legal entity will only fall within 
the definition if it holds nothing but equity participations, yielding dividends or capital gains, where ‘equity 
participation’ includes shares in a company and encompasses other forms of investment in an entity which give 
the investor the right to participate in the profits of the entity, eg the interest of a general partner in a limited 
partnership.  

Entities which own other forms of asset (eg bonds, government securities, legal or beneficial interests in real 
property) are therefore not pure equity holding entities (even if they also own equity participations) and will not 
be treated as carrying on the holding business Relevant Activity.  
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Reporting obligations and mechanism 

All in-scope legal entities are required to provide information to enable the ITA to monitor whether the entity is 
conducting any Relevant Activities, and if so, whether they are doing so in accordance with the economic 
substance requirements. The information will be integrated into the BVI’s existing Beneficial Ownership Secure 
Search (BOSS) system which prescribes registered agents in the BVI to maintain up-to-date information on 
beneficial ownership which is searchable by competent authorities. Under the ES Act, the amended Boss Act now 
requires legal entities to also submit information in relation to any Relevant Activities and their tax residency 
status.  

Further regulations concerning filing format and submissions periods are currently being drafted by the ITA and 
Marbury will update this guide once the information has been published. 

Reportable information 
Legal entities will be required to report the following information for the preceding financial period for each 
Relevant Activity conducted: 

(i) the total turnover generated by the Relevant Activity 

(ii) the amount of expenditure incurred on the Relevant Activity within the BVI 

(iii) the total number of employees engaged in the Relevant Activity 

(iv) the number of employees engaged in the Relevant Activity within the BVI 

(v) the address of any premises within the Virgin Islands which is used in connection with the Relevant 
Activity and the address of each such premises 

(vi) the nature of any equipment located within the Virgin Islands which is used in connection with the 
Relevant Activity, and 

(vii) the names of the persons responsible for the direction and management of the Relevant Activity, 
together with their relationship to the company and whether they are resident in the BVI. 

 
Timing 
Legal entities formed prior to 1 January 2019 and that fall in scope of the ES Act were required to comply with the 
economic substance requirements by 30 June 2019 and originally meet the BOSS reporting obligations within six 
months of the end of their first financial period ending no later than 30 June 2020. Legal entities formed on or 

Holding business - pure equity holding entities (continued) 

The economic substance test for pure equity holding entities is lower than that applicable to entities carrying out 
other Relevant Activities and there is no requirement that the entity is directed or managed in the BVI where the 
holding of equity participations is purely passive in nature.  

A holding business may demonstrate adequate substance if it 

(a) complies with its statutory obligations under the BVI Business Companies Act, 2004 or the Limited 
Partnership Act, 2017 (whichever is relevant) 

(b) has, in the BVI, adequate employees and premises for holding equity participations and, where it 
manages those equity participations, has, in the BVI, adequate employees and premises for carrying out 
that management. 
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after 1 January 2019 are required to comply with the ES Act immediately and to meet the BOSS reporting 
obligations originally within six months of the end of the first year (or financial period) of operation. Thereafter, 
reporting is an annual obligation. 

Penalties 

Legal entities who fail to provide information or persons who provide false information as required under the ES 
Act and BOSS Act risk criminal penalties including a fine of up to USD75,000 and/or a prison term of up to five 
years for the individual.  

Any legal entity carrying on a Relevant Activity and which fails to comply with the ES Test is subject to penalty, 
strike off, or both. The Rules describe a three-stage approach to enforcement whereby upon the initial 
determination that a legal entity is non-compliant, the ITA will issue a notice and indicate steps to attain 
compliance, accompanied by a minimum USD5,000 fine. Failure to attain compliance in subsequent years will 
meet an escalating fine of up to USD200,000 (or USD400,000 in the case of intellectual property business). 
Striking off the legal entity will be the ultimate recourse.  

Next steps 

The ES Act and the Rules rely on a self-reporting regime, pursuant to which registered agents are required to take 
steps to collect the economic substance information from clients, and clients are required to provide the required 
information. For the majority of clients, it is expected that the first report will be due within six months of 30 June 
2020, however in anticipation of many queries, Marbury will contact clients well in advance of the first reporting 
deadline. 

Any entity carrying on a Relevant Activity which is potentially within the scope of the legislation has, broadly 
speaking, three options:  

(a) it can ensure that the substance of the relevant activity is carried on within the BVI,  

(b) it can discontinue the activity, or modify it so that it no longer falls within the scope of being a Relevant 
Activity, or  

(c) it can demonstrate a tax residency in a jurisdiction outside the BVI. 

Is liquidation an option? 

It should be noted that the Rules specifically state that an entity must still remain compliant with the economic 
substance requirements during any such time that the entity is in liquidation.  

The Rules are not static and so it is intended that they will be updated from time to time, as necessary. We will 
keep our clients updated as further guidance and clarifications are issued. For further information on any aspect 
of this guide please contact your usual Marbury adviser.  

 
Disclaimer 
This guide provides an overview of economic substance in the British Virgin Islands and should not be read as legal advice. For more 
information, please contact Marbury.  The full version of the Rules on Economic Substance in the Virgin Islands is available here:  
https://bvi.gov.vg/sites/default/files/resources/ita_rules_v2.pdf.


